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The Texas Commission on Environmental Quality (TCEQ, agency, or commission) adopts

amendments to §291.143 and §291.161.

Amended §291.143 and §291.161 are adopted without changes to the proposed text as
published in the August 16, 2024 issue of the Texas Register (49 TexReg 6165) and, therefore,

will not be republished.

Background and Summary of the Factual Basis for the Adopted Rules
During the 88th Texas Legislative Session (2023), House Bill (HB) 1500 and HB 4559 passed, and
require amendments to 30 Texas Administrative Code (TAC) Chapter 291 to implement the

enacted legislation.

Texas Water Code (TWC), §13.4132, enacted in HB 1500, establishes the duration of an
emergency order appointing a temporary manager to operate a utility that discontinues

operation or is referred for appointment of a receiver.

This rulemaking reflects changes to TWC, §13.1395 enacted in HB 4559, which amended the
definition of “affected utility” by changing county population. The amended population
maintains the applicability of the counties required to have an Emergency Preparedness Plan

(EPP) under TWC, §13.1395 or TWC, §13.1394.

Section by Section Discussion
§291.143 Operation of a Utility by a Temporary Manager.

The commission adopts amended §291.143 to revise the term limit of a temporary manager
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from 180 to 360 days, based on the duration of an emergency order, and provide for renewal of

the emergency order in accordance with TWC, §13.4132 as amended by HB 1500.

§291.161 Definitions.

The commission adopts amendments to the definition of “affected utility” in §291.161(1)(B)(i)
to change the population from “550,000” to “800,000” in accordance with TWC, §13.1395 as
amended by HB 4559. The amended population maintains the applicability of the counties

required to have an EPP under TWC, §13.1395 or TWC, §13.1394.

Final Regulatory Impact Determination

The commission reviewed this rulemaking in light of the regulatory analysis requirements of
Texas Government Code, §2001.0225 and determined that the rulemaking is not subject to
§2001.0225. A “Major environmental rule” means a rule with a specific intent to protect the
environment or reduce risks to human health from environmental exposure, and that may
adversely affect in a material way the economy, a sector of the economy, productivity,
competition, jobs, the environment, or the public health and safety of the state or a sector of

the state.

First, the rulemaking does not meet the statutory definition of a “Major environmental rule”
because its specific intent is not to protect the environment or reduce risks to human health
from environmental exposure. The specific intent of the rulemaking is to provide a duration for
an emergency order issued under TWC, §13.4132 and to revise the county population in the

definition of affected utility in TWC, §13.1395(a)(1), which applies to those affected utilities
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which are required to submit emergency preparedness plans to the commission for review and

approval.

Second, the rulemaking does not meet the statutory definition of a “Major environmental rule”
because the rules will not adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the public health and safety of
the state or a sector of the state. It is not anticipated that the cost of complying with the rules
will be significant with respect to the economy as a whole or with respect to a sector of the
economy; therefore, the amendments will not adversely affect in a material way the economy, a

sector of the economy, competition, or jobs.

Finally, the rulemaking does not meet any of the four applicability requirements for a “Major
environmental rule” listed in Texas Government Code, §2001.0225(a). Section §2001.0225 only
applies to a major environmental rule, the result of which is to: 1) exceed a standard set by
federal law, unless the rule is specifically required by state law; 2) exceed an express
requirement of state law, unless the rule is specifically required by federal law; 3) exceed a
requirement of a delegation agreement or contract between the state and an agency or
representative of the federal government to implement a state and federal program; or 4) adopt
a rule solely under the general powers of the agency instead of under a specific state law. This
rulemaking does not meet any of the preceding four applicability requirements because this
rulemaking: does not exceed any standard set by federal law for public water systems; does not
exceed any express requirement of state law; does not exceed a requirement of a delegation
agreement or contract between the state and an agency or representative of the federal

government; and is not based solely under the general powers of the agency, but under THSC,
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§341.031 and §341.0315, which allows the commission to adopt and enforce rules related to

public drinking water, as well as under the general powers of the commission.

The commission invited public comment regarding the Draft Regulatory Impact Analysis
Determination during the public comment period. No comments were received regarding the

regulatory impact analysis determination.

Takings Impact Assessment
The commission evaluated this rulemaking and performed a preliminary assessment of whether

these rules constitute a taking under Texas Government Code, Chapter 2007.

The commission adopts these rules to implement HB 1500 and 4559, 88th Texas Legislative
session (2023). HB 1500 amended TWC, §13.4132 by establishing a duration of 360 days, with
the possibility of renewal, for an emergency order issued to appoint a temporary manager of a
water system that ceases operation or is referred for appointment of a receiver. HB 4559
amended TWC, §13.1394(a)(1) by changing the county population in the definition of “affected
utility.” An affected utility is required to file an emergency preparedness plan with the

executive director for review and approval.

The commission’s analysis indicates that Texas Government Code, Chapter §2007, does not
apply to these rules based upon exceptions to applicability in Texas Government Code,
§2007.003(b). The rulemaking is an action that is taken to fulfill obligations mandated under
state law for all of the adopted rules. The rulemaking related to emergency orders and

emergency preparedness plans is also an action taken in response to a real and substantial
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threat to public health and safety, that is designed to significantly advance the public health

and safety purpose, and that does not impose a greater burden than is necessary to achieve the

public health and safety purpose. Texas Government Code, §2007.003(b)(4) and (13).

First, the rulemaking is an action taken to fulfill obligations under state law. The duration of an
emergency order appointing a temporary manager is now established under TWC, §13.4132(b-
1), and the change to the county population in the definition of “affected utility” maintains
those affected utilities requirements to submit emergency preparedness plans to the

commission under TWC, §13.1395(a)(1).

Second, the rulemaking is related to the duration of emergency orders and to the submission of
emergency preparedness plans by affected utilities, which are actions that are taken in
response to a real and substantial threat to public health and safety. The adopted rules will
ensure the continuity of operation of public water systems by temporary managers appointed
pursuant to emergency orders with a duration established by the legislature and by ensuring
that emergency preparedness plans are submitted by affected utilities in appropriate counties
designated by the legislature. The adopted rules will significantly advance the public health and
safety purpose; and does not impose a greater burden than is necessary to achieve the public
health and safety purpose. These rules advance the public health and safety by ensuring
appropriate governmental regulation and do so in a way that does not impose a greater burden
than is necessary to achieve the public health and safety purpose. Texas Government Code,

§2007.003(b)(13).

Further, the commission has determined that promulgation and enforcement of these rules will
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be neither a statutory nor a constitutional taking of private real property. Specifically, there are
no burdens imposed on private real property under the rules because the rules neither relate
to, nor have any impact on, the use or enjoyment of private real property, and there will be no
reduction in property value as a result of these rules. The rules require compliance regarding
the duration of an emergency order appointing a temporary manager as now established under
state law, and compliance regarding submission by an affected utility to the commission of its

emergency preparedness plan, which is meant to ensure public health and safety. Therefore,

the rules will not constitute a taking under Texas Government Code, Chapter §2007.

Consistency with the Coastal Management Program

The commission reviewed the adopted rulemaking and found that the sections proposed for
amendments are neither identified in Coastal Coordination Act implementation rules, 31 TAC
§505.11(b)(2) or (4), nor will the amendments affect any action or authorization identified in
Coastal Coordination Act implementation rules, 31 TAC §505.11(a)(6). Therefore, the adopted

rulemaking is not subject to the Texas Coastal Management Program.

The commission invited public comment regarding the consistency with the coastal
management program during the public comment period. No comments were received

regarding the Coastal Management Program.

Public Comment
The commission held a public hearing on Thursday, September 12, 2024. No oral comments
were received at the public hearing. The comment period closed on Tuesday, September 17,

2024. The commission received timely comments on the proposed Chapter §290 rules from
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Texas Rural Water Association (TRWA) but received no comments on the proposed Chapter

§291 rules.
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SUBCHAPTER J: ENFORCEMENT, SUPERVISION, AND RECEIVERSHIP
§291.143

Statutory Authority
The rulemaking is adopted under Texas Water Code (TWC), §5.013, which establishes the
general jurisdiction of the commission; TWC, §5.102, which establishes the commission's
general authority to perform any act necessary to carry out its jurisdiction; TWC, §5.103 and
TWC, §5.105, which establish the commission's authority to adopt any rules necessary to carry
out its powers and duties; Texas Health and Safety Code (THSC), §341.031, which requires
drinking water supplies to meet standards established by the commission; and THSC,
§341.0315, which requires public drinking water systems to comply with commission standards

established to ensure the supply of safe drinking water.

The rulemaking adoption implements legislation enacted by the 88th Texas Legislature in 2023:

TWC, §13.4132 in House Bill (HB) 1500 and TWC, §13.1395(a)(1) in HB 4559.

§291.143. Operation of a Utility by a Temporary Manager.

(a) By emergency order under Texas Water Code (TWC), §5.507 and §13.4132, the
commission or the executive director may appoint a person under Chapter 35 of this title
(relating to Emergency and Temporary Orders and Permits; Temporary Suspension or
Amendment of Permit Conditions) to temporarily manage and operate a utility that has
discontinued or abandoned operations or the provision of services, or which has been or is

being referred to the attorney general for the appointment of a receiver under TWC, §13.412.
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(b) A person appointed under this section has the powers and duties necessary to

ensure the continued operation of the utility and the provision of continuous and adequate

services to customers, including the power and duty to:

(1) read meters;

(2) bill for utility services;

(3) collect revenues;

(4) disburse funds;

(5) request rate increases if needed;

(6) access all system components;

(7) conduct required sampling;

(8) make necessary repairs; and

(9) perform other acts necessary to assure continuous and adequate utility

service as authorized by the commission.
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(c) Upon appointment by the commission, the temporary manager will post financial
assurance with the commission in an amount and type acceptable to the commission. The
temporary manager or the executive director may request waiver of the financial assurance

requirements or may request substitution of some other form of collateral as a means of

ensuring the continued performance of the temporary manager.

(d) The term of an emergency order issued to appoint a temporary manager may not

exceed 360 days. The emergency order may be renewed:

(1) once for a period not to exceed 360 days, or

(2) if the utility is undergoing a sale, transfer, merger, consolidation, or

acquisition required to be reported to the Public Utility Commission under Tex. Water Code

§13.301, until the sale, transfer, merger, consolidation, or acquisition process is complete.

(e) The temporary manager shall serve a term not to exceed 360 days, unless:

(1) specified otherwise by the commission;

(2) an extension is requested by the executive director or the temporary manager

and granted by the commission under subsection (d) above;

(3) the temporary manager is discharged from his responsibilities by the

commission; or
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(4) a superseding action is taken by an appropriate court on the appointment of

a receiver at the request of the attorney general.

(f) Within 60 days after appointment, a temporary manager shall return to the

commission an inventory of all property received.

(g) Compensation for the temporary manager will come from utility revenues and will be
set by the commission at the time of appointment. Changes in the compensation agreement can

be approved by the executive director.

(h) The temporary manager shall collect the assets and carry on the business of the
utility and shall use the revenues and assets of the utility in the best interests of the customers
to ensure that continuous and adequate utility service is provided. The temporary manager
shall give priority to expenses incurred in normal utility operations and for repairs and

improvements made since being appointed temporary manager.

(i) The temporary manager shall report to the executive director on a monthly basis.

This report shall include:

(1) an income statement for the reporting period;

(2) a summary of utility activities such as improvements or major repairs made,

number of connections added, and amount of water produced or treated; and
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(3) any other information required by the executive director.

(j) During the period in which the utility is managed by the temporary manager, the
certificate of convenience and necessity shall remain in the name of the utility owner; however,

the temporary manager assumes the obligations for operating within all legal requirements.
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SUBCHAPTER L: STANDARDS OF EMERGENCY OPERATIONS
§291.161

Statutory Authority
The rulemaking is adopted under Texas Water Code (TWC) §5.013, which establishes the
general jurisdiction of the commission; TWC §5.102, which establishes the commission's
general authority to perform any act necessary to carry out its jurisdiction; TWC §5.103 and
TWC §5.105, which establish the commission's authority to adopt any rules necessary to carry
out its powers and duties; Texas Health and Safety Code (THSC) §341.031, which requires
drinking water supplies to meet standards established by the commission; and THSC
§341.0315, which requires public drinking water systems to comply with commission standards

established to ensure the supply of safe drinking water.

The rulemaking adoption implements legislation enacted by the 88th Texas Legislature in 2023:

TWC §13.4132 in House Bill (HB) 1500 and TWC §13.1395(a)(1) in HB 4559.

§291.161. Definitions.

For the purposes of this subchapter, the following definitions apply.

(1) Affected utility -

(A) Any retail public utility, exempt utility, or provider or conveyor of

potable or raw water service that furnishes water service to more than one customer is an

affected utility as defined in TWC, §13.1394; or
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(B) Any retail public utility, exempt utility, or provider or conveyor of
potable or raw water service that furnishes water service to more than one customer is an

affected utility as defined in TWC, §13.1395 in a county with a population of:

(1) 3.3 million or more; or

(ii) 800,000 or more adjacent to a county with a population of 3.3

million or more.

(2) Emergency operations--The operation of an affected utility during an
extended power outage at a minimum water pressure of 20 pounds per square inch (psi), or a
water pressure approved by the executive director as required under TWC, §13.1394 or 35 psi

as required under TWC, §13.1395.

(3) Extended power outage--A power outage lasting for more than 24 hours.

(4) Population--The population shown by the most recent federal decennial

census.
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