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The Texas Commission on Environmental Quality (TCEQ, agency, or commission) proposes an

amendment to §293.59.

Background and Summary of the Factual Basis for the Proposed Rules

This rulemaking proposes to amend 30 Texas Administrative Code (TAC) Chapter 293 as a
follow-up to a rule petition and stakeholder engagement. The rule petition was considered by
the Commissioners at the June 9, 2021, Agenda. The Commissioners directed the ED to initiate
rulemaking to address the request contained in the rule petition. In addition, TCEQ staff
solicited stakeholder input on the issues raised by the rule petition from all potentially affected
districts located in Chambers County and received four letters filed in support of the changes

requested in the rule petition.

Section by Section Discussion
Additional changes are proposed to clarify language and are considered non-substantive and

not specifically addressed in the Section by Section Discussion of this preamble.

§293.59, Economic Feasibility of Project

The commission proposes to amend §293.59(k)(3)(A) to add Chambers County to the list of
counties subject to the $1.50 projected feasibility tax rate limit; and revise 30 TAC
§293.59(k)(4)(A) to add Chambers County to the list of counties subject to the $2.50 no-growth
feasibility tax rate limit as a follow-up to a rule petition and stakeholder engagement. AsS
discussed in the rule petition requesting this change, which was heard by the
Commission on June 9, 2021, the proposed changes would increase the limit the
combined projected tax rate and combined no-growth tax rate for a district’s first and

subsequent bond issues for districts located in Chambers County.
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Fiscal Note: Costs to State and Local Government
Jené Bearse, Analyst in the Budget and Planning Division, has determined that for the first five-
year period the proposed rules are in effect, no fiscal implications are anticipated for the

agency as a result of administration or enforcement of the proposed rule.

The fiscal implications to units of local government, specifically water districts within
Chambers County, cannot be determined because the tax rate of a water district is set by the
governing body of the district. The agency will use the combined projected tax rate and the no-
growth tax rate to determine the economic feasibility of a proposed bond issue, bond
amendment, and extension of time application for a bond issue. The proposed rulemaking
allows the agency to consider a limit of $1.50 for the combined projected tax rate and a limit of

$2.50 for the no-growth tax rate for these water districts.

Public Benefits and Costs
Ms. Bearse determined that for each year of the first five years the proposed rules are in effect,
the public benefit anticipated will be additional flexibility for the water districts in Chambers

County, as requested by rule petition and stakeholder engagement with the agency.

The fiscal implications to businesses and individuals, specifically property owners within water
districts in Chambers County, cannot be determined because the tax rate of a water district is
set by the governing body of the district. The agency will use the combined projected tax rate
and the no-growth tax rate to determine the economic feasibility of a proposed bond issue,
bond amendment, and extension of time application for a bond issue. The proposed rulemaking

allows the agency to consider a limit of $1.50 for the combined projected tax rate and a limit of
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$2.50 for the no-growth tax rate for these water districts.

Local Employment Impact Statement
The commission reviewed this proposed rulemaking and determined that a Local Employment
Impact Statement is not required because the proposed rulemaking does not adversely affect a

local economy in a material way for the first five years that the proposed rule is in effect.

Rural Community Impact Statement

The commission reviewed this proposed rulemaking and determined that the proposed
rulemaking does not adversely affect rural communities in a material way for the first five
years that the proposed rules are in effect. The amendments would apply statewide and have

the same effect in rural communities as in urban communities.

Small Business and Micro-Business Assessment
No adverse fiscal implications are anticipated for small or micro-businesses due to the
implementation or administration of the proposed rule for the first five-year period the

proposed rules are in effect.

Small Business Regulatory Flexibility Analysis

The commission reviewed this proposed rulemaking and determined that a Small Business
Regulatory Flexibility Analysis is not required because the proposed rule does not adversely
affect a small or micro-business in a material way for the first five years the proposed rules are

in effect.

Government Growth Impact Statement
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The commission prepared a Government Growth Impact Statement assessment for this
proposed rulemaking. The proposed rulemaking does not create or eliminate a government
program and will not require an increase or decrease in future legislative appropriations to the
agency. The proposed rulemaking does not require the creation of new employee positions,
eliminate current employee positions, nor require an increase or decrease in fees paid to the
agency. The proposed rulemaking does alter an existing regulation relating to the agency’s
determination of the economic feasibility of a proposed bond issue, bond amendment, and
extension of time application for a bond issue. The proposed rulemaking does not increase or
decrease the number of individuals subject to its applicability. During the first five years, the

proposed rule should not impact positively or negatively the state’s economy.

Draft Regulatory Impact Analysis Determination [if full RIA not required]

The commission reviewed the proposed rulemaking in light of the regulatory analysis
requirements of Texas Government Code §2001.0225, and determined that the rulemaking is
not subject to §2001.0225 because it does not meet the definition of a "Major environmental
rule" as defined in the Texas Administrative Procedure Act. A "Major environmental rule" is a
rule that is specifically intended to protect the environment or reduce risks to human health
from environmental exposure, and that may adversely affect in a material way the economy, a
sector of the economy, productivity, competition, jobs, the environment, or the public health

and safety of the state or a sector of the state.

This rulemaking does not meet the statutory definition of a "Major environmental rule" because
it is not the specific intent of the rule to protect the environment or reduce risks to human
health from environmental exposure. The primary purpose of the proposed rulemaking is to

revise Texas Administrative Code §§293.59(k)(3)(A) and 293.59(k)(4)(A) to add Chambers
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County to the counties subject to the $1.50 projected feasibility tax rate limit and the $2.50 no-

growth feasibility tax rate limit in response to a rule petition and stakeholder input.

In addition, the rulemaking does not meet the statutory definition of a "Major environmental
rule" because the proposed rules will not adversely affect in a material way the economy, a
sector of the economy, productivity, competition, jobs, the environment, or the public health
and safety of the state or a sector of the state. The cost of complying with the proposed rules is

not expected to be significant with respect to the economy.

Furthermore, the proposed rulemaking is not subject to Texas Government Code §2001.0225
because it does not meet any of the four applicability requirements listed in Texas Government
Code §2001.0225(a). There are no federal standards governing the area of tax rate limits with
respect to water districts. Second, the proposed rulemaking does not exceed an express
requirement of state law. Third, the proposed rulemaking does not exceed a requirement of a
delegation agreement or contract between the state and an agency or representative of the
federal government to implement a state and federal program. Finally, the proposed
rulemaking will be adopted pursuant to the commission's specific authority in Texas Water
Code §5.013, which gives the commission continuing supervision over districts, and Texas
Water Code §12.081, which allows the commission to issue rules necessary to supervise
districts and authorities. Therefore, the rules are not adopted solely under the commission's

general powers.

The commission invites public comment of the draft regulatory impact analysis determination.
Written comments on the draft regulatory impact analysis determination may be submitted to

the contact person at the address listed under the Submittal of Comments section to this
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preamble.

Takings Impact Assessment

The commission evaluated these rules and performed an analysis of whether they constitute a
taking under Texas Government Code, Chapter 2007. The primary purpose of this rulemaking
is to ensure that Chambers County has the appropriate tax rate limit under the commission’s
bond review rules. The proposed rules would advance this stated purpose by revising the

relevant rules in Chapter 293 of 30 Texas Administrative Code.

Promulgation and enforcement of these rules would constitute neither a statutory nor a
constitutional taking of private real property. These rules would not adversely affect a
landowner's rights in private real property, in whole or in part, temporarily or permanently,
because this rulemaking would not burden nor restrict the owner's right to property. These
provisions would not impose any burdens or restrictions on private real property. Therefore,

the amendments do not constitute a taking under Texas Government Code, Chapter 2007.

Consistency with the Coastal Management Program

The commission reviewed the proposed rulemaking and found that the sections proposed for
repeal are neither identified in Coastal Coordination Act implementation rules, 31 TAC
§505.11(b)(2) or (4), nor will the repeals affect any action or authorization identified in Coastal
Coordination Act implementation rules, 31 TAC §505.11(a)(6). Therefore, the proposed

rulemaking is not subject to the Texas Coastal Management Program.

Written comments on the consistency of this rulemaking may be submitted to the contact

person at the address listed under the Submittal of Comments section of this preamble.
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Announcement of Hearing

The commission will hold a hold a hybrid virtual and in-person public hearing on this proposal
in Austin on Wednesday December 7, at 2:00 p.m. in Building E, Room 201S at the commission's
central office located at 12100 Park 35 Circle. The hearing is structured for the receipt of oral
or written comments by interested persons. Individuals may present oral statements when
called upon in order of registration. Open discussion will not be permitted during the hearing;
however, commission staff members will be available to discuss the proposal 30 minutes prior

to the hearing.

Individuals who plan to attend the hearing virtually and want to provide oral comments and/or
want their attendance on record must register by Monday December 5, 2022. To register for the

hearing, please email Rules@tceq.texas.gov and provide the following information: your name,

your affiliation, your email address, your phone number, and whether or not you plan to
provide oral comments during the hearing. Instructions for participating in the hearing will be

sent on Tuesday, December 6, 2022, to those who register for the hearing.

For the public who do not wish to provide oral comments but would like to view the
hearing may do so at no cost at:

https://teams.microsoft.com/l/meetup-

join/19%3ameeting YmZKOGNiMTM{ZGJiNyOOOGN]LWEIMDYtZGNhOGNmMjlhMDg5%40thread.

v2/0?context=%7b%22Tid%22%3a%22871a83a4-alce-4b7a-8156-

3bcd93a08fba%22%2c%220id%22%3a%22e74a40ea-69d4-469d-a8ef-

06f2c9ac2a80%22%2c%22IsBroadcastMeeting%22%3atrue%7d
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https://teams.microsoft.com/l/meetup-join/19%3ameeting_YmZkOGNiMTMtZGJiNy00OGNjLWFjMDYtZGNhOGNmMjlhMDg5%40thread.v2/0?context=%7b%22Tid%22%3a%22871a83a4-a1ce-4b7a-8156-3bcd93a08fba%22%2c%22Oid%22%3a%22e74a40ea-69d4-469d-a8ef-06f2c9ac2a80%22%2c%22IsBroadcastMeeting%22%3atrue%7d
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Persons who have special communication or other accommodation needs who are planning to

attend the hearing should contact Sandy Wong, Office of Legal Services at (512) 239-1802 or 1-

800-RELAY-TX (TDD). Requests should be made as far in advance as possible.

Submittal of Comments

Written comments may be submitted to Gwen Ricco, MC 205, Office of Legal Services, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed to
fax4808@tceq.texas.gov. Electronic comments may be submitted at:
https://tceq.commentinput.com/. File size restrictions may apply to comments being submitted
via the TCEQ Public Comment system. All comments should reference Rule Project Number
2022-017-292-OW. The comment period closes on November 8, 2022. Please choose one of the

methods provided to submit your written comments.

Copies of the proposed rulemaking can be obtained from the commission's website at
https://www.tceq.texas.gov/rules/propose_adopt.html. For further information, please contact

Justin Taack, Water Supply Division 512-239-0418.
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SUBCHAPTER E: ISSUANCE OF BONDS

§293.59

Statutory Authority
This amendment is proposed under Texas Water Code (TWC), §5.102, which establishes the
commission's general authority necessary to carry out its jurisdiction; TWC, §5.103, which
establishes the commission's general authority to adopt rules; and TWC, §5.105, which
establishes the commission's authority to set policy by rule. In addition, TWC, §5.013 gives the
commission continuing supervision over districts, and TWC, §12.081 gives the commission the

authority to issue rules necessary to supervise districts.

Therefore, the TWC authorizes rulemaking that amends §293.59(k), which relates to the

projected tax rate and no-growth tax rate for proposed bond issuances.

§293.59. Economic Feasibility of Project.

(a) In addition to determining the engineering feasibility of a project, the commission
shall also determine the economic feasibility of each proposed bond issue, bond amendment,
and extension of time application for a bond issue. The staff of the commission shall use the
following sections in making economic feasibility analysis. In its written recommendations to
the commission, which analyze the particular application, the staff shall always address the

economic feasibility.

(b) Economic feasibility is the determination of whether the land values, existing
improvements, and projected improvements in the district will be sufficient to support a
reasonable tax rate for debt service payments for existing and proposed bond indebtedness

while maintaining competitive utility rates. Utility rates that do not exceed the rates of the
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largest city in the geographic area in which the district is located are conclusively deemed to be
competitive. Economic feasibility is influenced by many factors and varies widely depending on

economic conditions, the real estate market, the number of competing projects, and geographic

location.

(c) Projected debt service tax rate is the tax rate required to meet the projected annual
debt service requirement using projected assessed valuations and an appropriate tax collection
rate. The projected annual debt service requirement shall include the previous and proposed
debt. The projected debt service tax rate for any bond issue shall be shown in the cash flow

table as a level or decreasing tax rate.

(d) No-growth debt service tax rate is the tax rate required to meet projected annual
debt service requirements using the current assessed value and a 100% tax collection rate. The

current value is determined by either:

(1) the most recent certificate of assessed valuation from the central appraisal

district; or

(2) a certificate of estimated assessed valuation from the central appraisal
district. Projected annual debt service requirements shall include the previous and proposed
debt. The no-growth debt service tax rate for any bond issue shall be shown on the cash flow

table as a level or decreasing tax rate.

(e) Combined no-growth tax rate is the sum of the following:
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(1) no-growth debt service tax rate of the district;

(2) projected no-growth debt service tax rate of all overlapping entities
specifically attributable to water, wastewater, drainage, or recreational facilities that are smaller
in size than a county, and for roads if the entity is a road district or road utility district smaller
in size than a county commissioner's precinct. (In other words, for road districts or road utility
districts that are as large as one county commissioner's precinct, the road district tax is not
counted.);

(3) an equivalent surcharge tax rate for water and wastewater surcharge, if any;

(4) city tax rate specifically attributable to water, sewage, drainage, and

recreational facilities if the district is located within a city;

(5) current or proposed district or overlapping maintenance tax levy, if any;

(6) contract tax, if any; and

(7) less any equivalent tax rebate or other payments.

(f) Combined projected tax rate is the sum of the following:

(1) projected debt service tax rate of the district;
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(2) projected debt service tax rate of all overlapping entities specifically

attributable to water, wastewater, drainage, recreational facilities, and for roads if the entity is a

road district or road utility district smaller in size than a county commissioner's precinct;

(3) an equivalent surcharge tax rate for water and wastewater surcharge, if any;

(4) city tax rate specifically attributable to water, sewage, drainage, and

recreational facilities if the district is located within a city;

(5) current or proposed district or overlapping maintenance tax levy, if any;

(6) contract tax, if any; and

(7) less any equivalent tax rebate or other payment.

(g) A surcharge is a flat charge in addition to rates imposed on residents receiving water

and/or wastewater service from resources of a city or other entity and supplied through district

facilities. Surcharge revenues are placed in the district's debt service fund and are intended to

be used to meet the debt service requirement on the district's bonds.

(h) For districts collecting surcharge revenues, the equivalent surcharge tax rate shall be

calculated as follows.

(1) For residential development with similar house prices:
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monthly surcharge 12 100

equivalent tax rate =

average house price

Figure 1: 30 TAC §293.59 (h)(1)

(2) For mixed-use development and diverse house prices:

total annual surcharge revenues at projected build out 100

equivalent tax rate = —— -
total assessed value of district at buildout

Figure 2: 30 TAC §293.59 (h)(2)

(3) For purposes of this calculation, no adjustments shall be made for projected

collection rate of the surcharge, interest earnings on the surcharge account, or other factors.

(i) For districts receiving a rebate for taxes paid to a city or other
entity for water, wastewater, drainage, recreational, or road service, the equivalent tax rebate

shall be calculated as follows:

Figure 3: 30 TAC §293.59()

total amount rebated by entity to district x 100
certified assessed value of district

(j) The assessed value is the appraised value after considering exemptions and special

valuations and is the amount to which the tax rate is applied to determine the total tax levy.
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(k) For a district's first bond issue, the following paragraphs apply except that

paragraphs (5), (6), (8), and (10) of this subsection are only applicable to a district that has a

developer as defined by Texas Water Code (TWC), §49.052(d).

(1) The district shall provide the current and projected tax rates of all entities
levying or proposing to levy taxes on land within the district and a comparison of such taxes
with the total tax levy on all competing projects in the same market area, as defined in the

market study, if applicable, shall be provided.

(2) A cash flow analysis to determine the projected debt service revenue and

projected tax rate shall be provided. It should include the following assumptions.

(A) Each ending debt service balance in the cash flow analysis will be not

less than 25% of the following year's debt service requirement.

(B) Interest income will only be shown on the ending debt service balance

for the first two years.

(C) A 90% tax collection rate shall be used in all the projected tax rate

calculations and a 100% tax collection rate shall be used in the no-growth tax rate calculations.

(D) The projected tax rate shall be level or decreasing for the life of the

bonds.

(3) The combined projected tax rate must not exceed the following:
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(A) $1.50 in Chambers, Harris, Galveston, Montgomery, Fort Bend, Waller,

and Brazoria Counties;

(B) $1.20 in Dallas, Denton, Collin, Tarrant, Travis, Hays, Williamson,

Comal, and Guadalupe Counties; or

(C) $1.00 in all other counties.

(4) The combined no-growth tax rate must not exceed the following:

(A) $2.50 in Chambers, Harris, Galveston, Montgomery, Fort Bend, Waller,

and Brazoria Counties;

(B) $2.20 in Dallas, Denton, Collin, Tarrant, Travis, Hays, Williamson,

Comal, and Guadalupe Counties; or

(C) $2.00 for all other counties.

(5) The following apply to the central appraisal district certificate.

(A) If the valuations contained in the certificate of certified assessed

valuation are at least 25% higher than those contained in the previous year's certified valuation,

a written explanation from the district of such increase and a detailed calculation

demonstrating how the value was derived shall be provided.
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(B) In determining the projected or no-growth tax rates, a certificate of

estimated assessed valuation may be used under the following conditions:

(i) the developer or landowner to receive bond proceeds shall
certify, represent, and agree that it will not challenge and attempt to reduce its valuations

below the values shown on the certificate for the life of the bonds;

(ii) if the valuation contained in the certificate of estimated
taxable valuation is at least 25% higher than that contained in the most recent certified

valuation, a written explanation from the district of such increase shall be provided;

(iii) if the estimated taxable valuation results in an exemption
from §293.47 of this title (relating to Thirty Percent of District Construction Costs To Be Paid
by Developer) and the final certificate of taxable value is not sufficient for an exemption from
that section, the developer will be obligated to refund to the district the difference in the bond
issue requirement without developer contribution and with developer contribution plus interest

at the bond interest rate to the district; and

(iv) developed land values will not be used in the commission's

analysis for lots that do not have completed water, wastewater, and drainage facilities and

roads constructed to county or city standards, as applicable, at the time of development.

(6) At the time of commission approval, the following shall apply:
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(A) all underground water, wastewater, and drainage facilities to be
financed with proceeds from the proposed bond issue or necessary to serve the projected

build-out used to support the feasibility of the subject bond issue, shall be at least 95%

complete as certified by the district's engineer;

(B) all groundwater, surface water, waste discharge permits, or other

permits needed to secure capacity to support the projected build-out shall have been obtained;

(C) sufficient lift station, water plant, and sewage treatment plant
capacity, as applicable depending on the type of district, to serve the connections projected for
a period of not less than 18 months shall be either 95% complete as certified by the district's
engineer or available in existing plants in accordance with executed contracts for capacity in
plant(s) owned by other entities (but in no event less than 50,000 gallons per day water plant

and sewage treatment plant capacity);

(D) water supply, lift station, and wastewater treatment capacity needed
to support the projected build-out used to support the feasibility of the subject bond
application must be existing or funds for that capacity must be included in the bond issue or
secured by a letter of credit or other acceptable guarantees approved by the executive director;

and

(E) all street and road construction to provide access to the areas
provided with utilities to be financed with proceeds from the proposed bond issue, or

necessary to serve the projected build-out used to support the feasibility of the subject bond
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issue, must be 95% complete as certified by the district's engineer. All streets and roads shall be

constructed in accordance with city or county standards, as appropriate.

(7) At least 25% of the projected value of houses, buildings, and/or other
improvements shown in the projected tax rate calculations must be completed prior to
advertising for the bond issue. The projections used to satisfy this section shall also be used in

the calculations required by paragraphs (2) and (3) of this subsection.

(8) For bonds supported by taxes, a written agreement must be executed between
the district and the developer and any other landowner and their respective lenders receiving
proceeds of the bonds that permanently waives the right to claim agricultural, open-space,
timberland, or inventory valuation for any land, homes, or buildings that they own in the
district with respect to taxation by the district. The agreement shall be binding for 30 years on
such developer, other landowners, their respective lenders, any related or affiliated entities, and
their successors and assignees, unless such exemptions were in effect at the time of the
commission's approval of the bond issue and such exemptions were shown in the projected tax
rate calculations. Such developer, landowners, and lenders shall record covenants running with
the land to such effect, which shall not be modified or released without written authorization
of the commission, and shall provide recorded copies to the commission at the time of filing a
bond application. If written agreements by owners of developable property who are not
receiving bond proceeds are not voluntarily provided, and the ratio of the assessed valuation of
their property to the district's total certified assessed valuation exceeds 10% for any individual
or 20% for all combined, the feasibility analysis of the bond issue will be based on a reduced

value for such property if not already on the tax rolls at a minimal value.
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(9) One or more of the requirements in paragraphs (1) - (8) of this subsection
may be waived for good cause by commission order if all of the facilities proposed under a
bond issue application are essential because of valid orders, permits, or actions against the
district by a governmental agency or court. If only a portion of the bond issue is for facilities
essential because of valid orders, permits, or actions against the district by a governmental
agency or court and if a waiver of any of the requirements is requested, all nonessential
projects may be deleted from the bond issue if not feasible under the other provisions of these

rules.

(10) A current market study is required for districts using growth projections to
support the feasibility of the bond issue. The market study will meet the guidelines set out in
the Bond Application Report Format. The market study provided will specifically address the
projected building program for the three years subsequent to filing of the bond application and
the period of projected build-out shown in the bond application and the competing projects in
the surrounding market area. The study must contain a detailed description of the proposed

development and the houses, buildings, and other improvements that are proposed.

(11) Requirements of paragraph (6)(A), (C), and (E) of this subsection, and the

requirements of paragraph (7) of this subsection shall not apply in the following cases where:

(A) the no-growth tax rate for a district containing 2,000 acres or more
providing only drainage facilities does not exceed $1.30; the no-growth tax rate of a district
providing major water and sewage facilities that it finances by the issuance of its bonds to an

area containing 2,000 acres or more does not exceed $1.30, and the combined no-growth tax
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rate does not exceed $2.00; and, the developer has completed a substantial amount of major

thoroughfare or other infrastructure to serve the district;

(B) the district has an acceptable credit rating as defined in §293.47(b)(4)
of this title
or a credit enhanced rating as defined in paragraph (5) of this

subsection; or

(C) the district is providing water, wastewater, and drainage facilities and
the combined no-growth tax rate of all overlapping entities specifically attributable to water,
sewage, drainage, recreational facilities, and roads if the entity is a special district
encompassing less than one county commissioner's precinct, if any, does not exceed the

following:

(i) $1.50 in Chambers, Harris, Galveston, Montgomery, Fort Bend,

Waller, and Brazoria Counties;

(ii) $1.20 in Dallas, Denton, Collin, Tarrant, Travis, Hays,

Williamson, Comal, and Guadalupe Counties; or

(iii) $1.00 in all other counties.

(D) for the exceptions in subparagraph (A) or (C) of this paragraph, the

developer shall provide a guarantee for its 30% share of utilities, if required under §293.47 of

this title, in the form and manner required by §293.47(g) of this title;
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(E) for utilities that are not funded and not complete but necessary to
support the feasibility of the bond issue, the developer shall provide a guarantee for 100% of
utilities for the exceptions in subparagraphs (A), (B), or (C) of this paragraph in the form and

manner required by §293.47(g) of this title;

(F) for the exceptions in subparagraph (B) or (C) of this paragraph, the
developer shall provide a paving guarantee under §293.48 of this title (relating to Street and

Utilities Construction by Developer); or

(G) for the exceptions in subparagraph (A) of this paragraph, financial

guarantees for the internal subdivision utilities and streets are not required.

(I) For a district's second and subsequent bond issues, subsection (k) of
this section shall apply, and the following shall apply except that only paragraph (1) of this
subsection applies to districts that do not have a developer as defined by TWC, §49.052(d), or

to districts that meet the criteria set out in subsection (k)(11) of this section.

(1) A 90% tax collection rate shall be used in the projected tax rate calculations
unless the district demonstrates that its historical collection rate is higher, and a 100% tax

collection rate shall be used in the no-growth tax rate calculations.

(2) The water, wastewater, and drainage facilities financed by the district under
previous bond issues and all road and street construction to serve such connections shall be at

least 95% complete as certified by the district's engineer.
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(3) Sufficient lift station, water plant, and sewage treatment plant capacity to
serve the connections shown in the tax rate calculations submitted in prior bond issues shall be
at least 95% complete as certified by the district's engineer, unless the district is a participant in

a regional surface water or wastewater plant, a permit sufficient for the expansion has been

issued, and either:

(A) funds are available to finance such capacity and any additional

capacity necessary for a feasible expansion,;

(B) sufficient capacity is contractually available to serve all such prior

connections; or

(C) the plant is under construction with sufficient capacity to serve all

such prior connections.

(4) Houses and/or buildings equal to 75% of the projected buildout used in the

projected tax rate calculations contained in all prior bond issues shall be completed and may be

located on either:

(A) the area developed from the proceeds of the prior bond issues; or

(B) a combination of the area developed from the proceeds of prior bond

issues, the proposed bond issue, and future bond issues.
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(5) The requirements of subsection (k)(10) of this section shall apply, unless the

district requests and the commission, in its discretion waives such requirement for one of the

following reasons:

(A) disregarding those areas that had growth projected and were financed
in previous bond issues, at least 50% of the value of the houses and/or buildings shown in the
build-out schedule and used in the projected tax rate calculations supporting the subject bond

issue must be existing;

(B) the district anticipates receiving an acceptable credit rating as defined
in §293.47(b)(4) of this title or a credit enhanced rating as defined in §293.47(b)(5) of this title,

and such rating must be obtained prior to the sale of bonds; or

(C) the district has a ratio of debt to assessed valuation as provided in

§293.47(a)(1) of this title.

(m) Bond issues supported only by revenue from a defined area must be analyzed to
assure that the defined area meets the requirements of this section independently of the

remainder of the issuing district.

(n) A district may request a variance if it does not meet the guidelines contained in
subsections (k) and (I) of this section, and a majority of the district's board of directors finds by
resolution that the district would be justified in requesting a variance. The district will be
responsible for providing sufficient documentation to justify any request for a variance. The

commission will only grant variances in exceptional cases and may deny any request for a
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variance. The commission shall not grant a variance to the maximum combined projected tax
rate or the maximum combined no-growth tax rate specified in subsection (k) of this section for
districts that have a developer and the district is financing 100% of construction costs under
the criteria set out in §293.47(a) of this title, which would otherwise require 30% developer
participation. In determining whether to grant a variance, the following factors shall be

considered:

(1) the degree of variation from the guidelines;

(2) the past history of the district with respect to its projections versus actual

build-out and compliance with commission rules;
(3) the past history of the developer and related or affiliated entities with respect
to its projections versus actual build-out and its compliance with commission rules and

agreements with the district and other districts in which it developed land,;

(4) other factors peculiar to the district, such as the area in which situated,

economic factors, the adjoining competitive developments, and their status;

(5) the financial resources of the developer and its lender and any special

commitments, obligations, or expenditures for the project;

(6) past history of the market area in which the project is located; and

(7) other factors that may affect the feasibility of the project.
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